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The Netherlands | Law and regulations

New Code of Conduct on Personal Data

Processing by Financial Institutions

The Dutch Association of Banks and the

Association of Insurance Companies have drawn

up a new Code of Conduct with regard to the

processing of personal data. The new code of

conduct replaces the earlier version of 2003. The

purpose of the code of conduct is:

« to impose rules on financial institutions with
regard to data processing

o to provide information to those whose personal
data are processed by financial institutions

o to contribute to the transparency of the data
processing rules applied by the financial
institutions.

The code of conduct applies to all member banks

of the Dutch Association of Bank and banks

afffiliated with Rabobank Nederland, and to

insurance companies which are members of the

Association of Insurance Companies.

The Data Protection Board (College bescherming

persoonsgegevens) has approved the new code.

The approval is valid for five years.

The Netherlands | Other

Bill implementing the Consumer Credit
Directive submitted to parliament

All consumer credit agreements, irrespective of
their duration, will become subject to financial
supervision in the course of this year. This follows
from a draft bill implementing the Consumer Credit
Directive'.

The Consumer Credit Directive aims to offer more
protection to consumers entering into credit
agreements and to ensure that credit providers
and consumers are subject to uniform rules
throughout the EU. This will make it easier for
consumers to compare offers made by credit
providers from their home state and from other EU
member states. In their advertisements, credit
providers will have to provide more clarity on the
costs of the loan. They may no longer advertise
special offer rates.

New consumer credit rules will be incorporated
into Book 7 of the Dutch Civil Code. The
Consumer Credit Act, the FMSA, and related
regulations will also be amended. The new
provisions in the Civil Code relate to rights of
consumers and information to be provided. The

12008/48/EC
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changes in the FMSA concern credit advertising,

pre-contractual information, and the

creditworthiness assessment. More detailed rules
will be added to the Decree on Conduct of

Business Supervision of Financial Undertakings

FMSA (see the consultation version of the

amendment decree).

The Directive is based largely on complete

harmonisation, but article 2 does list types of credit

agreements that are not covered by the Directive.

With regard to those excluded credit agreements

the member states may maintain existing national

rules or introduce new ones. They may also
declare provisions of the Directive applicable to
these agreements. The draft bill opts for the latter
where it concerns:

o credit agreements involving a total amount of
credit of extending less than EUR 200 or more
than EUR 75,0007

o credit agreements entered into with investment
companies or banks, allowing a consumer to
execute a transaction in respect of certain
financial instruments where the investment
company or bank is involved in such
transaction®.

Tailor-made rules will be drawn up for securities

credit. The other exclusions in the Directive will be

(partly) incorporated.

The Directive has to be implemented into national

legislation by 11 June 2010. This is also the date

on which the Dutch implementation bill is to come
into force.

Update on amendment of Securities Giro
Transfer Act

The Second Chamber is considering a Bill
amending the Securities Giro Transfer Act (Wet
giraal effectenverkeer)®. The amendment aims to
extend the protection for clients of intermediaries
in financial instruments and to achieve further
dematerialisation of securities. In April, the
Minister of Finance sent his memorandum of
alterations to the Second Chamber rectifying some
omissions in the Bill and also containing some
substantive changes.

The intended date for the Bill to enter into force is
1 January 2011.

2 article 2 paragraph 2 point c of the directive
% article 2 paragraph 2 point h of the directive

4 Parliamentary Papers I, 2009/2010, 31 830


http://www.justitie.nl/actueel/persberichten/archief-2010/100318meer-bescherming-voor-consument-bij-leningen.aspx
http://www.minfin.nl/Actueel/Consultaties/2009/06/Consultatie_implementatie_richtlijn_consumentenkrediet
http://www.minfin.nl/Actueel/Kamerstukken/2010/04/Wijziging_van_de_wet_giraal_effectenverkeer
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Update on legislative amendments arising from
the advice of the Monitoring Commission
Corporate Governance Code

The Second Chamber is considering an amending
Bill which incorporates advice of the Monitoring
Commission Corporate Governance®. The Bill
amends the FMSA, the Securities Giro Transfer
Act and Book 2 of the Civil Code and introduces a
first 3% threshold for notification of control and
capital.

A memorandum of alterations has been submitted
to the Second Chamber, containing some
corrections.

The proposed date for the Bill to enter into force is
1 January 2011.

Consultation on implementation of revised
UCITS Directive
The Ministry of Finance is holding a consultation
on the implementation of the revised UCITS
Directive®. The main proposed changes to the
FMSA are:
o simplification of the notification procedure;
e European passport for UCITS managers;
o facilitating (cross-border) fund mergers;
o statutory framework for master/feeder
structures;
e provision of essential investor information by
inclusion in the financial information document.
The Consultation ends on 4 June 2010. The
deadline for implementation of the Directive is 1
July 2011.
The notification procedure and the European
passport for UCITS managers will be set out in
more detail in the Decree on Market Access of
Financial Undertakings (Besluit Markttoegang
financiéle ondernemingen Wft). Detailed provisions
with regard to UCITS mergers, master/feeder
structures, and the key investor information will be
set out in the Decree on Conduct of Business
Supervision of Financial Undertakings (Besluit
Gedragstoezicht financiéle ondernemingen Wft).
The Ministry of Finance will at a later date submit
the draft amendments of these decrees for
consultation.

Consultation on adjustment and claw back of
bonuses

The Cabinet is planning to introduce statutory
powers to reclaim or adjust bonuses which have

5 Parliamentary Papers I, 2009/2010, 32 014
® Directive Directive 2009/65/EC (OJ L 302/32).
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been paid or awarded on the basis of incorrect

information (claw back) or for which, in view of

exceptional circumstances, there is no reasonable
justification (reasonableness assessment).

A consultation on two sets of draft provisions

closed on 26 April 2010:

e general provisions which provide a statutory
basis for claw back and reasonableness
assessment; these will be included in the Dutch
Civil Code;

« additional provisions for the financial sector, to
be added to the FMSA.

Consultation on Controlled Remuneration
Policy FMSA

The Ministry of Finance is holding a consultation
on a draft Decree on Controlled Remuneration
Policy FMSA. The draft Decree obliges financial
undertakings to apply a remuneration policy which
discourages unacceptable risk taking and prevents
them from neglecting their clients’ interests. If
introduced, the new provisions will be incorporated
into the Prudential Rules Decree FMSA and the
Decree on Conduct of Business Supervision of
Financial Undertakings FMSA.

On 6 May 2009, the Dutch Central Bank (“DNB”)
and the Netherlands Authority for the Financial
Markets (the “AFM”) published principles for
controlled remuneration policy in the fiancial
industry. The amendments that are now being
proposed aim to provide those principles with a
consistent and explicit statutory basis from a
conduct of business and a prudential point of view.
The consultation ends on 21 May 2010.

Second Chamber draws up list of controversial

matters

In connection with the collapse of the Balkenende

IV Cabinet the Second Chamber has adopted a list

of controversial matters (in Dutch). The decision-

making on these matters is to be postponed until a

new Cabinet has been formed. The list includes:

« the Financial Markets Amendment Act 2010’

o the Act implementing the Directive on holdings
in the financial sector®

« introduction of a market supervisor®

The powers to be given to supervisory authorities

in respect of the remuneration policy in the

financial sector and the introduction of a statutory

! Parliamentary Papers I, 2009/2010, 32 036
8 Parliamentary Papers 1l, 2009/2010, 32 292
o Parliamentary Papers I, 2009/2010, 31 083, no. 33


http://www.minfin.nl/Actueel/Kamerstukken/2010/04/Wijziging_van_de_wet_op_het_financieel_toezicht_de_wet_giraal_effectenverkeer_en_het_Burgerlijk_wetboek
http://www.minfin.nl/Actueel/Consultaties/2010/04/Consultatie_implementatie_van_de_herziene_richtlijn_beleggingsinstellingen
http://www.internetconsultatie.nl/aanpassing_terugvordering_bonussen
http://www.minfin.nl/Actueel/Consultaties/2010/04/Consultatie_claw_back
http://www.minfin.nl/Actueel/Consultaties/2010/04/Besluit_beheerst_beloningsbeleid_Wft
http://www.afm.nl/nl/professionals/afm-actueel/nieuws/2009/mei/beloningsbeleid.aspx
http://www.tweedekamer.nl/images/Lijst_van_controversiele_onderwerpen_11_maart_118-202959.pdf
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right of claw back will, however, remain on the
agenda (see above).

Funding of financial markets supervision

The Minister of Finance wants supervisory
legislation to contain clear rules on funding of
financial markets supervision. The Minister
suggests a system whereby the government
contribution per category of supervision is set out
in advance, for example by way of a percentage of
the supervision costs. A detailed proposal to
amend the legislation on financial markets
supervision on this point will be produced.

This change in the funding system arises from
recent case law of the Trade and Industry Appeals
Tribunal. The Tribunal ruled that the costs made
by the supervisory authorities as a result of its
involvement in the (re)drafting of laws and
regulations had been wrongly charged to the
financial sector.

Update on (international) financial reform

The Minister of Finance has given an update to the
Second Chamber on national and international
action taken to reform the financial sector.

A large part of the reforms will take place at a
European level. In addition, further improvements
of financial markets regulation are being worked
on at a national level. The Ministry of Finance aims
to implement these improvements via regular
amendments of existing legislation. However, the
first proposed amendment of the FMSA — the
Financial Markets Amendment Act 2010 — has
been placed on the list of controversial matters
(see above) and it is therefore unclear when this
amendment will take effect. As things stand now,
the second proposed amendment — the Financial
Markets Amendment Act 2011 — will be submitted
to parliament early next year.

A number of financial sector reforms have already
been put in motion. These include:

o the Banking Code

e binding remuneration principles

e reinforcement of macro-prudential supervision
e supervision of credit rating agencies

« reinforcement of European supervision

In his update, the Minister also provides an outline
of reforms that require involvement of the Second
Chamber in the near future:

e more stringent capital requirements

e supervision of alternative investment funds

« reinforcement of financial reporting

e supervision of OTC derivatives trade

Financial Markets

The Minister finally announced that he will work on
strengthening the existing instruments for dealing
with a financial crisis and reforming the deposit
guarantee system.

Short-term measures for financial sector

The Minister of Finance stated in a letter to the

Second Chamber that the crisis has shown the

need for a drastic reform of the financial sector.

This would prevent that irresponsible conduct puts

financial stability at risk. In addition to the current

reforms, the Minister has proposed a number of
shorter-term measures and a tightening or
speeding up of existing or proposed regulation.

The following measures are mentioned:

o statutory basis for powers of DNB and the AFM
with regard to remuneration policy (see above)

¢ conditions concerning executive pay when
providing new assistance to financial
enterprises

« claw back and reasonableness assessment,
and assessment of supervisory directors’
expertise (see above)

o firm contribution by the Netherlands to an
international approach (amendment of Capital
Requirements Directive, bank tax, and
implementation of the Principles for Sound
Compensation Practices of the Financial
Stability Board)

o approval by the supervisory board of a
remuneration policy for senior management

o tackling severance payments exceeding one
year’s salary.

Liability of supervisors: report of a general
discussion

The Second Chamber’s standing committee for
finance held discussions with the Minister of
Finance about liability of supervisors'. The
majority in the Second Chamber turns out to be in
favour of limiting this liability; supervisors would
only be liable in the case of serious culpable
errors. This would enable them to act more
effectively and reduce the obstacles they
experience in the execution of their tasks.

The Second Chamber points out that a limitation of
liability is also supported by the Basel Committee,
which has stated that supervisors should be
indemnified against liability for action taken in
good faith. A limitation would also be in line with

10 parliamentary Papers 31 123, no. 5


http://www.minfin.nl/Actueel/Kamerstukken/2010/03/Bekostiging_financieel_toezicht
http://www.minfin.nl/Actueel/Kamerstukken/2010/03/Kamerbrief_internationale_stand_van_zaken_financi�le_hervormingen
http://www.financialstabilityboard.org/publications/r_0904b.pdf
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the approach taken in other EU member states
and thus avoid large claims being filed against
Dutch supervisory authorities by foreign entities.
An important issue in the discussions is who
should pay for errors made by supervisors.

The Minister’s view is that the Dutch liability
regime is adequate and leads to healthy
stimulation. He is therefore disinclined to make any
changes.

AFM Publications

AFM publishes brochure on notification of market
abuse

The AFM has published a brochure (in Dutch)
which provides information to investment
companies on their legal duty to notify a
reasonable suspicion of market abuse. The
brochure outlines the existing rules and the
practical aspects of notification.

AFM starts a review of appropriate commissions
In the coming months the AFM will conduct a
survey on how rules on appropriate commission
are being complied with. The survey will be
focused on financial service providers and
investment companies.

New guidelines for mortgage lending

The AFM has published new guidelines to prevent
overlending by mortgage providers. The Minister of
Finance stated in a letter to the Second Chamber
that he will shortly give the guidelines a regulatory
basis. The new regulation would take effect early
2011.

AFM publishes budget and its 2010 supervisory

themes

The AFM has published its budget for 2010. This

contains a summary of the AFM’s statutory tasks

and the budgetary consequences of its policy. The

AFM also explains its key themes for this year:

« shifting the focus of product providers to the
customer

e improving the quality of financial service
provision

o making amounts and risks of pensions more
transparent

o providing a more effective and faster response
to serious violations of integrity

e improving the quality of (financial) information

e improving standards and efficiency on
international trading platforms

e more visible supervision on market abuse

Financial Markets

o promoting the quality of European supervision

AFM publishes 2009 annual report

The annual report of the AFM shows that the
number of formal and informal supervisory
measures has strongly risen in 2009. Last year the
AFM took 273 formal measures against
intermediaries and advisers. In addition, the AFM
conducted guidance discussions in 141 matters. In
2008 the AFM took 92 formal measures and
conducted 21 guidance discussions.

DNB publications

Dutch Central Bank publishes its vision for 2010-

2014

DNB has published its vision for 2010-2014. It puts

forward a number of proposals to tighten the

supervisory framework and advocates shifting its
focus from individual institutions to the wider
corporate culture.

DNB makes the following proposals at international

level:

e a general strengthening of the liquidity and
solvency requirements for banks and tightening
of the capital requirements, in particular for
securitised products, off-balance vehicles and
trading book positions

e a “certain degree of regulation” of hedge funds
and private equity funds

o a separation of the advisory and credit-rating
tasks of rating agencies. DNB prefers this to an
assessment of credit risks by public authorities.
Financial institutions themselves would also
have to conduct a better due diligence and take
responsibility when taking substantial positions.

At national level, DNB’s proposals are:

« a more intensive cooperation with the AFM

o aright of the government, in certain
circumstances, to take over institutions in
distress. In addition, the government should be
entitled to transfer property, rights and liabilities
of a bank in distress to a private party or a
bridging bank.

e improvement of the deposit guarantee system.
All banks should be obliged to contribute by
way of risk-based payments to a fund which
can make distributions in case of a bankruptcy.
This would encourage banks to reduce risk-
taking.

e a limitation of the liability of financial
supervisors.


http://www.afm.nl/nl/professionals/afm-actueel/brochures.aspx
http://www.afm.nl/nl/professionals/afm-actueel/nieuws/2010/feb/onderzoek-passende-provisie.aspx
http://www.afm.nl/nl/professionals/afm-actueel/nieuws/2010/apr/nieuwe-normen-hypotheekverstrekking.aspx
http://www.afm.nl/nl/professionals/afm-actueel/nieuws/2010/feb/begroting-2010.aspx
http://www.afm.nl/layouts/afm/default.aspx~/media/files/jaarverslag/afm-2009.ashx
http://www.dnb.nl/nieuws-en-publicaties/nieuwsoverzicht-en-archief/nieuws-2010/dnb230477.jsp
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DNB publishes a chronicle of the financial crisis
In the chronicle DNB covers issues such as the
structure of the financial sector, financial
innovations, the scope of a supervisor’'s
competence, and the Basel capital accords.

DNB publishes 2009 annual report

In the introduction to DNB’s 2009 annual report
DNB’s president Wellink advocates the
introduction of wider powers for the authorities to
take over or relaunch institutions in distress. He
also advocates the need for stricter supervision.
This could be achieved by being more attentive to
strategy and corporate culture, as well as to the
macro environment in which financial enterprises
operate.

International | Other

Consultation on amendment of Capital
Requirements Directives

The European Commission has held a consultation

on amendment of the Capital Requirements

Directive'’. The changes are designed to enhance

the resilience of the banking sector and the

financial system as a whole. The principal

proposals are:

o strengthening the liquidity requirements

e improving the quality, consistency and
transparency of the capital base

e a counter-cyclical capital framework

e introduction of a leverage ratio as a
supplementary measure to the risk-based Basel
Il framework

o strengthening the capital requirements for
counterparty credit risk exposures

e appropriate measures for the risks posed by
systematically important financial institutions

e a single European rule book for the banking
sector

The Commission wants to submit an amending

directive to the European Parliament and the

Council in the second half of this year.

The Capital Requirements Directive was also

amended in December 2009'%. That amendment

was aimed at setting conditions for including hybrid

capital instruments in the core capital. In addition,

new rules for monitoring and controlling large

positions of credit institutions were included in the

directive and new provisions on cooperation

"'2006/48/EC and 2006/49/EG
12 Directive 2009/111/EC (0J 2009, L 302/97)
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between supervisors in colleges were also
introduced.

European Commission takes measures against
several countries, including the Netherlands,
for late implementation of directives

The Commission has taken measures against a
number of member states which are late in
implementing European directives. The
Netherlands has missed the deadline for
implementation of the Directive on Holdings in the
Financial Sector and the Directive on the Rights of
Shareholders.

Prudential assessment of acquisition of holdings in
the financial sector (Antonveneta Directive)

The European Commission intends to start
proceedings before the European Court of Justice
against Greece, the Netherlands, Poland, and
Portugal for missing the deadline for implementing
the Directive on Holdings in the Financial Sector®.
This directive tightens the procedures to be
followed by the supervisory authorities of member
states and sets the criteria to be applied when
assessing proposed mergers and acquisitions or
increases of capital holdings in the bank,
insurance and securities sector. The directive was
adopted following a request by the Netherlands to
pay attention to the fact that cross-border
takeovers in the financial sector seemed to be rare
in Europe.

The deadline for implementation of the directive
was 21 March 2009. In a letter (in Dutch) to the
Second Chamber the Minister of Finance
mentioned the financial crisis as one of the
reasons for missing the deadline. The Second
Chamber has meanwhile placed the
implementation bill on the list of controversial
matters. The Minister has pointed out that sections
of the Directive have had direct effect since 21
March 2009. Moreover, relevant sections of the
FMSA should, where possible, be applied in
accordance with the directive. The Minister has
asked the Second Chamber to deal with this
implementation bill with urgency.

Rights of shareholders

The Directive on the Rights of Shareholders™
should have been transposed to national law by 3
August 2009. The European Commission has

'3 Directive 2007/44/EC
4 Directive 2007/36/EC


http://www.dnb.nl/binaries/In het spoor van de crisis - DNB maart 2010_tcm46-230653.pdf
http://www.dnb.nl/binaries/DNB Jaarverslag 2009_tcm46-231302.pdf
http://ec.europa.eu/internal_market/bank/regcapital/index_en.htm
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/305&format=HTML&aged=0&language=EN&guiLanguage=en
http://www.minfin.nl/Actueel/Kamerstukken/2010/04/Infractieprocedure_Antonvenetarichtlijn
http://www.tweedekamer.nl/images/32292 002_tcm118-200311.doc
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decided to issue reasoned opinions to Belgium,
Cyprus, Greece, Spain, France, Luxembourg, the
Netherlands, Portugal, and Sweden for non-
implementation.

The Directive introduces minimum standards to
ensure that shareholders whose shares are traded
on a regulated market have timely access to
relevant information ahead of the general meeting
and simple means to vote at a distance.

The implementation bill is currently being
considered by the First Chamber of parliament™.

European Commission Plans

Work programme 2010

The European Commission has presented its work

programme 2010. This includes a list of legislative

intitiatives for 2010. The main proposals

concerning the financial markets are:

e improvement of the transparency and stability
of the derivatives market

e a proposal concerning short selling and credit
default swaps;

¢ revision of the Directive on Deposit Guarantee
Schemes;

e revision of the Market Abuse Directive;

« revision of the Capital Requirements Directive
(see above).

The programme also includes a list of initiatives for

the coming years, including a white paper on the

relaunch of the internal market, direct supervision

of credit rating agencies, and revision of the

Financial Conglomerates Directive, the Investor

Compensation Scheme Directive, and the MiFID.

A short explanation of the various proposals and

initiatives can be found on the website of the

European Commission under “2010 Roadmaps”.

European Commissioner Barnier explains

measures taken in connection with the financial

crisis

In a speech to the European Parliament, Michel

Barnier (European Commissioner for the Internal

Market) outlined the measures taken by the

Commission in response to the financial crisis. He

also announced a number of new measures:

¢ in June, the Commission will put forward a
proposal for regulation of derivatives;

o the Commission wants to extend and
strengthen the sanctions in the financial sector,
in particular for market abuse;

'S Parliamentary Papers 31 746
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e in the autumn, the Commission will produce a
proposal for rules on short selling and credit
default swaps.

CESR - publications concerning the MiFID

Evaluation of the MiFID

The Directive on Markets for Financial Instruments
(MIFID)'® came into force in 2007. This year, the
European Commission will evaluate and where
necessary revise a number of articles of the MiFID
and the implementation directive. In line with this,,
the Committee of European Securities Regulators
(CESR) has published three consultation papers
with changes on the following points:

Transaction Reporting

CESR suggests a number of changes concerning
identification of clients in whose name the
investment firm has executed a transaction.

Equity Markets

To increase post-trade transparency, CESR
proposes, among other things, to improve the
quality of information and shorten delays. The
standards for publication of post-trade information
should be embedded in MiFID.

Investor Protection and Intermediaries

e CESR advocates imposing an obligation on
investment firms to record telephone
conversations with clients in certain
circumstances. A storage period of five years
would have to apply.

e In addition, CESR wants to encourage
availability of data on the quality of execution of
orders at the various execution venues.

e« CESR wants to obtain more clarity on which
products can be regarded as non-complex.

o CESR seeks to clarify that personal
recommendations provided exclusively through
distribution channels amount to investment
advice (as defined in article 4(1)(4) of MiFID).

e CESR wants to further harmonise the regime
for tied agents and make this more transparent.

e CESR wants to reduce the number of options
and discretions that MiFID offers and thus
promote the harmonisation on various points.

The closing date for the consultations is 31 May

2010.

'® Directive 2004/39/EC


http://www.tweedekamer.nl/images/32292 002_tcm118-200311.doc
http://ec.europa.eu/atwork/programmes/
http://ec.europa.eu/governance/impact/index_en.htm
http://ec.europa.eu/commission_2010-2014/barnier/docs/speeches/20100302/20100317_fr.pdf
http://www.cesr.eu/index.php?page=home_details&id=470
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Questions and answers: understanding the
definition of advice under MiFID

When providing investment advice an investment
firm must comply with a number of specific
obligations. It is required, among other things, “to
obtain the necessary information regarding the
client’s or potential client’s knowledge and
experience in the investment field relevant to the
specific type of product or service, his financial
situation and his investment objectives so as to
enable the firm to recommend to the client or
potential client the investment services and
financial instruments that are suitable for him”."
Because it is not always clear whether a “personal
recommendation” is being made, CESR has
designed a five-step test to clarify when
investment advice is being given.

Inducements: Report on good and poor practices
CESR has reviewed how credit institutions,
investment institutions and fund managers aply the
MiFID inducement rules. In its report CESR has
given examples of good and poor practices.

CESR - publications concerning UCITS

o Until 31 May 2010 CESR is holding a
consultation on risk management by UCITS
and the calculation of global exposure in
derivatives™.

e« CESR has published feedback statements
further to consultations on the following
implementing measures of the UCITS Directive:
o format and content of the key information

document, which will in due course replace
the simplified prospectus of UCITS;
¢ the UCITS management company passport;
o mergers of UCITS, master/feeder structures
and the notifications to be given by UCITS
to the competent authorities of the home
state.

Other CESR publications

Consultation on amendments to recommendations
for consistent implementation of Prospectus
Regulation

CESR is holding a consultation on an update of its
recommendations for the consistent
implementation of the Regulation on Prospectuses.
The proposed amendments relate to the

7 article 19.4 MiFID
'8 Article 53(3) UCITS Directive (2009/65/EC)

Financial Markets

information to be included by mining and oil and
gas companies.

Model for a Pan-European Short Selling Disclosure
Regime

CESR has published a proposal for a pan-
European short selling disclosure regime. It
applies to significant net short positions in shares
admitted to trading on a regulated market or MTF
in the European Economic Area. A position which
reaches, passes or falls below the threshold value
of 0.2% has to be disclosed to the relevant
supervisory authority. Positions which reach, pass
or fall below a threshold of 0.5% are to be
disclosed to the entire market. All further 0.1 %
changes have to be disclosed as well (0.3% and
0.4% thresholds only to the supervising authority;
higher thresholds also to the market).

CESR members which have the power to introduce
a permanent disclosure regime for short positions
will make a start with the implementation of the
CESR proposal. The other CESR members will
implement on a best efforts basis until the
European regime enters into force. The latter
applies to the AFM, which is authorized in special
circumstances to set generally binding rules for a
limited period of time.

Finally, the CESR has published an updated list of
measures taken by its members to counter short
selling.

Review of Market Abuse Directive implementation
CESR has outlined how the different member
states have used the options and discretions
offered by the Market Abuse Directive®. CESR has
found several areas where there was a divergence
in implementation, including:

o the applicability of MAD rules on Multilateral
Trading Facilities;

o the notification requirement for persons in
management positions;

« the obligation to immediately inform the
competent authorities of a decision to postpone
the disclosure of inside information;

e the publication of imposed measures or
sanctions;

o the rules on reporting suspicious transactions.

In its report CESR makes a number of

recommendations to increase convergence of the

rules. The report is also submitted to the European

® Bulletin of Acts and Decrees 2008, 394
2 Directive 2003/6/EC


http://www.cesr.eu/index.php?page=groups&mac=0&id=9
http://www.cesr.eu/index.php?page=groups&mac=0&id=9
http://www.cesr.eu/index.php?page=consultation_details&id=162
http://www.cesr.eu/index.php?page=groups&mac=0&id=28
http://www.cesr.eu/popup2.php?id=6570
http://www.cesr.eu/index.php?page=home_details&id=465
http://www.cesr.eu/index.php?page=home_details&id=317
http://www.cesr.eu/index.php?page=home_details&id=469
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Commission, which will use it in its review of the
Directive.

Frequently asked questions about rating agencies
CESR has published a FAQ-list with regard to the
Regulation on Credit Rating Agencies®'. The
regulation entered into force on 7 December 2009
and will apply from 7 June 2010.

Committee of European Banking Supervisors -
publications

Draft implementation guidelines Banking Directive
(large exposures)

Article 106(2)(c) and (d) of the Banking Directive®
provides for a number of exemptions from the rules
on large exposures. The article also provides that
the Committee of European Banking Supervisors
(CEBS) should draw up guidelines to encourage
convergence of supervisory practices in applying
the exemptions set out in the article. CEBS has
now published its draft guidelines and is holding a
consultation on these until 6 May 2010.

Revision guidelines for the recognition of external
credit assessment institutions

CEBS has held a consultation on revision of the
guidelines for recognition of external credit
assessment institutions. This should promote
consistency between the Regulation on Credit
Rating Agencies® and the Capital Requirements
Directive®. By revising its guidelines, CEBS aims
to make the recognition procedure more efficient
and to prevent duplication.

Other publications

e CEBS has published Draft quidelines on joint
assessment and joint decision regarding the
capital adequacy of cross border groups

I0SCO? publications

e Principles for periodic disclosure by listed
entities (report)

o Systemic risk data requirements for hedge
funds (template)

e Disclosure Principles for Public Offerings and
Listings of Asset Backed Securities (report)

2! Regulation (EC) no. 1060/2009
22 Directive 2006/48/EC
2 Regulation (EC) no. 1060/2009
2 Directive 2006/48/EC

% |nternational Organisation of Securities Commissions
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Basel Committee on Banking Supervision -
publications

Report and recommendations of the Cross-border

Bank Resolution Group

When financial authorities believe that the

structure of a financial institution is too complex,

they should be able to impose additional capital

requirements. It should be easier to break up

financial institutions to enable supervisory

authorities to act faster in an impending

bankruptcy. This is argued in a report of the Basel

Committee on Banking Supervision: Report and

recommendations of the Cross-border Bank

Resolution Group (final paper). The report contains

ten recommendations:

« Effective national resolution powers

o Frameworks for a coordinated resolution of
financial groups

e Convergence of national resolution measures

o Cross-border effects of national resolution
measures

o Reduction of complexity and
interconnectedness of group structures and
operations

e Planning in advance for orderly resolution

e Cross-border cooperation and information
sharing

e Strengthening risk mitigation mechanisms

o Transfer of contractual relationships

o Exit strategies and market discipline

The recommendations supplement the new capital

requirements which are currently being drawn up

by the Basel Committee.

Principles for enhancing corporate governance
The Basel Committee is holding a consultation on
corporate governance for banks. Important issues
include the role of the board, the composition and
expertise of the board, and the importance of
independent risk management.

Report of plenary meeting of Financial Action
Task Force

The Financial Action Task Force (FATF) is
engaged in combating money laundering and
financing of terrorism. During its most recent
plenary meeting the FATF indentified those
countries which show strategic deficiencies in
combating money laundering and financing of
terrorism. This has led to two public documents.
Angola, North Korea, Ecuador, Ethiopia, Pakistan,
Turkmenistan, Sao Tome & Principe are on the


http://www.cesr.eu/index.php?page=home_details&id=466
http://www.c-ebs.org/News--Communications/Latest-news/CEBS-today-publishes-its-draft-revised-guidelines-.aspx
http://www.c-ebs.org/News--Communications/Latest-news/CEBS-today-publishes-its-draft-guidelines-on-joint.aspx
http://www.iosco.org/library/pubdocs/pdf/IOSCOPD317.pdf
http://www.iosco.org/news/pdf/IOSCONEWS179.pdf
http://www.c-ebs.org/Publications/Consultation-Papers/All-consultations/CP31-CP40/CP36.aspx
http://www.bis.org/publ/bcbs169.htm
http://www.bis.org/publ/bcbs168.htm
http://www.minfin.nl/Actueel/Kamerstukken/2010/03/Verslag_FATF_plenaire_vergadering_van_februari_2010
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first list. They are countries (i) against which the
FATF has previously taken action, (ii) which have
not yet committed to drawing up an action plan
with the FATF, or (iii) which have not yet taken
measures to deal with identified deficiencies. The
other document lists twenty countries with
established deficiencies but which have drawn up
an action plan with the FATF to address these
deficiencies. These are Antigua and Barbuda,
Azerbaijan, Bolivia, Greece, Indonesia, Yemen,
Kenya, Morocco, Myanmar, Nepal, Nigeria,
Ukraine, Paraguay, Qatar, Sri Lanka, Sudan,
Syria, Thailand, Trinidad en Tobago en Turkey.
The plenary meeting has also taken the decision in
principle to add tax offences to the list of predicate
offences for money laundering.
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