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No need for data discovery laws in copyright

infringement cases

EU legislation does not oblige Member States to implement personal data discovery

measures for copyright cases

1 February 2008

Introduction

On 29 January 2008 the European Court of Justice
(ECJ) handed down a decision in the much
debated Promusicae vs. Telefonica case. In this
case the ECJ confirmed that Community law does
not require Member States to implement in their
national laws an obligation to disclose personal
data in the context of civil proceedings in order to
ensure the effective protection of copyright.

The facts

Promusicae, a Spanish non-profit association of
producers and publishers of musical and audiovisual
recordings, had instigated court proceedings against
Telefonica in order to obtain from the company the
names and the addresses of certain Internet users.
According to Promusicae, the users, who were
identified from the IP addresses they had been using
at the time, had infringed its members’ copyright and
licensing rights by sharing music files via file sharing
networks. Telefonica refused to meet the request on
the basis of a Spanish law which stated that the
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requested information only needed to be disclosed
as part of a criminal investigation.

The Spanish court believed that this Spanish law
might be incompatible with Art. 15 para. 2 and 18 of
the E-Commerce Directive (Directive 2000/31/EC),
Art. 8 paras. 1 and 2 of the Copyright Directive
(Directive 2001/29/EC) and Art. 8 of the
Enforcement Directive (Directive 2004/48/EC).
These provisions state that, in certain
circumstances, particularly where breaches of the
law are suspected, information on the identification
of individuals must be disclosed. The Spanish court
therefore asked the ECJ whether Community law
requires the Member States to lay down in their
national laws, in order to ensure effective protection
of copyright, an obligation to communicate personal
data in the context of civil proceedings.

In her conclusion in this case the Advocate

General had argued that the Directives mentioned
above did not require Member States to implement
such an obligation. She even suggested that in the
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case at hand, imposing such an obligation would
be incompatible with the Directive on Privacy and
Electronic Communications (Directive
2002/58/EC).

The judgment

Contrary to the conclusion of its Advocate General,
the ECJ stated that the Directive on Privacy and
Electronic Communications does not preclude the
possibility of Member States providing for an
obligation to disclose personal data in the context of
civil proceedings. However, it also does not compel
the Member States to lay down such an obligation.
Neither do the E-Commerce Directive, the Copyright
Directive or the Enforcement Directive.

The ECJ emphasised that the Member States must,
when transposing the directives on intellectual
property and the protection of personal data, rely on
an interpretation of those directives which allows a
fair balance to be struck between the various
fundamental rights protected by the Community legal
framework. Furthermore, when implementing the
measures transposing those directives, the
authorities and courts of the Member States must
not only interpret their national law in a manner
consistent with the directives, but also make sure
that they do not rely on an interpretation of them
which would be in conflict with those fundamental
rights or with the other general principles of
Community law, such as the principle of
proportionality.

Commentary

Essentially, the ECJ leaves the question of how the
various competing interests much be balanced to the
individual Member States. From the point of view of
intellectual property holders, this decision may seem
a little disappointing. An affirmative answer of the
ECJ would have given them the means to start civil
proceedings against individuals offering a large
number of copyright protected files on the internet in
the whole European Union. Now they can only
instigate civil proceedings against copyright
infringing individuals in those Member States which
have provided for an obligation to hand over the
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personal data of infringers in the context of civil
proceedings.

In the Netherlands, case law has made clear that
providers can in certain circumstances be obliged to
submit personal data in the context of civil
proceedings. It is unlikely that the decision of the
ECJ will influence the further development of this
line of caselaw, since the interests of parties,
fundamental rights, and the principles of
proportionality and subsidiarity are already factors
which have been taken into account by the Courts.

European Court of Justice, 29 January 2008,
Promusicae vs. Telefonica.
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Contact

De Brauw's IP department is the largest in the
Netherlands, and covers both national and
international IP and ICT practice in its broadest
sense. For further information please contact one
of our partners or senior associates at the:

IP department in The Hague

Prof. Constant van Nispen, Koen Limperg,
Tobias Cohen Jehoram or Simon Dack

T +31 70 328 5328

F +31 70 324 9788

IP/ICT department in Amsterdam

Bart van Reeken (ICT), Lokke Moerel (ICT)

Joris van Manen (IP), Gertjan Kuipers (IP), Jan
Pieter Hustinx (IP), Catrien Noorda (ICT), Judica
Krikke (ICT), Suzanne Poelmann-Teijgeler (IP) or
Prof. Madeleine de Cock Buning (Media)

T +31 20577 1771

F +31 204715831

For general enquiries please contact any of the
above, or mail to: ipict.info@debrauw.com

If you know of anyone who may wish to receive our
newsletter, please invite them to send their contact
details to us at: ipict.info@debrauw.com
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Amsterdam

Tripolis
Burgerweeshuispad 301
P.O. Box 75084

1070 AB Amsterdam
The Netherlands

T +3120577 1771

F +31 20577 1775

London

5™ Floor East Wing

10 King William Street
London EC4N 7TW
United Kingdom

T +44 20 7337 3510
F +44 20 7337 3520

New York

650 Fifth Avenue, 4th floor
New York, NY 10019-6108
United States

T +1212 259 4100

F +1212 259 4111

The Hague
Zuid-Hollandlaan 7
P.O. Box 90851
2509 LW The Hague
T +31 70 328 5328
F +31 703285325

This publication is
intended to highlight
issues.

It does not intend to be
comprehensive or to
provide legal advice.

If you no longer wish to
receive our newsletter,
please inform our
Communications Department
in Amsterdam or send an
e-mail to:
unsubscribe@debrauw.com
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